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Legal Challenges Have Followed Previous HOS Proposals
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By Eric Miller
Staff Reporter

driving time initially in 2003, motor
carriers have been fighting to Jeep it.

Now that the Federal Motor Carrier Safety
Administration has issuad another Lows-of-
service rule — the fourth ons in cight yeaws
— i’ a pretly sure bet that the legal battles
aren’t over.

The court fight began alter Annelte Sand-
berg, then acting FMCSA administrator,
introduced an HOS rule in April 2003 that
extended allowable driving hours to 11 from
10 but cut drivers’ overall workday to 14
hours from 15.

Iowever, since 2003, the 11-hour driving
standard has been rejected twice by a fed-
eral appeals court, although it has remained
in effect.

American Trucking Associations President
Bill Graves called the April 2003 yule a "good

miixture of common sense and sound science.”
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Sandberg said that Congress had been
Eressuring trucking regulators to get it on the

ooks since 1999,

“We just had to make a decision and get
one out,” Sandberg told TRansroRT TOPICS
in a yecent interview.

And the administration felt that if it was
going to shrink diivers” allowable on-duty time,

there would have to be some sort of olffset, like

allowing the 11th hour of driving, she said.
“It’s one of those rules that has been ver

contentions since the get-go,” Sandberg said.

“Tt has been extremely difficult to sort out.”

.counsel {or the Advocates for High-

" that FMCSA published its third

Once the rule was anncunced, it didn’t take
long for Public Citizen and several other
organizations to take their oppesition to the
feﬁeral courts. They initially argued before
the U.8. Court of Appeals for the District of
Columbia that long and irregular driving

- hours would smpair driver health.

In July 2004, the appeals court ejected the
2003 HOS rule as “arbitrary and capri-
cious,” mostly because FMCSA did not con-
sider the rules effect on driver Lealth. The
court also noted in its decision that FMCSA
did not cite the research needed to justify
the increase in daily driving time and sug-
gested it would reject any subsequent rule
that was too similar.

But, in Janmary 2005, FMCSA issued a pro-
posad rule that Jooked almost identical to the
one the appeals court had rejected.

“When t]he court ruled ﬂlle way it did in
2003, it really didn’t deal with the mexits of
the case,” former FMCSA administralor
Jehn Hill recalled in an interview with TT
last month. “They really invalidated the rule
based on driver fitness.”

Hill watched the rule wind though the
courts as FMCSA’s chief safety officer from
2003 to 2006 ancl as adiministrator from 2006
Lo 2009. He is now a transpertation consultant.

“The agency at that time felt like the rule
was still a good rule and, therelore, they only
needed to address the driver fitness issug”
Hill said. “That’s why the agency maved
aheud with basically the same rule.”

The 2005 rule, finalized in Angust, main-
tained the 11-hour daily driving limit, con-
tending that it was f:conomicallyieneﬁcial to
carriers and that all available
research data indicated that the
additional hour did not “pose a sig-
nificant rsk.”

However, Henry Jasny, general

way and Auto Safety, called the
ageney’s action in reintroducing the
same rule as “in your face.”

“But an technical grounds, they
can get away with it. That's the
power of agencies,” Jasny recent}
told TT. “FMCSA can pretty much
do what it wants, and the court
doesn’t have any police power. All
the court can do is say, “You should
do what we told you.' ™

In January 200G, the Owner-
Operator Independent Drivers
Association asked the appeals court
to review the rule. The process tool:
more than a year, but the court
again rejected the rule in mid-2007,
this time more on procedural than
safoty grounds.

It wasn’t until November 2008

rulemaking, one that still retained
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that year granting truck drivers an 11th hour of driving Hme, :

the 11-hour limit. The interim final HOS
rule went inlo effect two months later, in Jan-
uary 2009. )

Since then, a third court challenge was put
on hold after a settlement in October 2009
between the agency, the Teanisters union and
the Advocates for Highway and Aato Safaty.

“We actually filed a svit, but we also sent a
letter and said lets talk about this,” Jasny said.
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“They asked for a time out to talk about what
ean be done. That talk led to a discussion
about “why don’t you take a new Jook atit.”

“We never thouglit, never suggested, that
they have to do it our way” he said. “We have
never had any understanding that the rule
would be different.”

The settlement simply gave the Obama
administration time to ergate its own rule,
Jasny satd. The achninistration’s new proposed
rule was made public in December 2010, and
the final rule was announced on Dec. 22,

Hill is convinced that the issue could poten-
tially bounce around the courts for years
before it’s finally settled. : )

He said he feels the most judicious solution
wouldl be for Congress to pass legislation that
better spells cut specific hours requirements.

“It's a symptom of what’s wrong with our
legislative process,” Hill said. “T think Con-
gress has a responsibility to step into this
process, because it’s very clear that whatever
tule is published by any agency in this matter,
it’s going to be litigated. I just don't see that
either side is going lo give up.”

Sandberg said that fighting rules in the cousts
chizins time and money that could be otherwise
better directed. It also frusirates the agency’s
staff, many of whom believe that the science
indicates there are better ways to reduce fatali-
tes than fighting over an houss role.

“What's ﬁustrating from an administrator’s
standpoint is yowve got limited people and
limited finaneial resources,” Sandberg said.
“You only have some much tme to wmi yaur
regulatory agenda. You only have a chance to
get a couple of big rules out.”
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