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Homework Regulators Aren’t Doing

By GRETCHEN MORGENSON

“ONE too many times, this court has been witness to the shoddy practices and sloppy accountings of the
mortgage service industry. With each revelation, one hopes that the bottom of the barrel has been reached and

that the industry will self correct. Sadly, this does not appear to be reality.”

This trenchant take comes courtesy of Elizabeth W. Magner, a bankruptcy court judge in the Eastern District
of Louisiana. In an April 7 opinion involving a couple whose bank tried to foreclose on them even though they
were current on their mortgage, you can sense Ms. Magner’s frustration with financial institutions that

administer home loan payments and records.

Ms. Magner is just one of many judges overseeing cases involving troubled borrowers, of course. But because
her judicial duties seem to have made her an expert on mortgage servicing, Ms. Magner’s views could not be
more timely and important. This is especially true, given that state attorneys general seem intent on striking
a settlement with servicers before they have conducted a comprehensive and thorough examination of

industry practices.

By presiding over a variety of cases involving borrower abuse, Ms. Magner has probably done more

investigating than some of the attorneys general who are so eager to cut a deal with the banks.

Her April 7 ruling involved two borrowers, Ron and LaRhonda Wilson, who tried to save their home by filing
for bankruptcy in 2007. Having come up with a payment plan the court approved, they began submitting
their monthly mortgage checks as agreed. Soon, however, a misstep at Lender Processing Services,

an administrative company whose software system was used by the Wilsons’ lender, sucked them into

the foreclosure machine.

The United States Trustee for the region got involved in the case and asked Ms. Magner to impose sanctions
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against Lender Processing. She did so in the recent ruling; the amount has not yet been determined.

You may recall Lender Processing Services — it’s the company whose Georgia-based document processing
unit, DocX, was ground zero for the robo-signing scandal. DocX was acquired by Fidelity National
Information Services in 2005, and was later spun off with Lender Processing. DocX was the rubber-
stamp operation where employees signed hundreds of foreclosure documents a day attesting to facts and
figures that they rarely bothered to check. Some of the signatures on DocX papers were so different they

appeared to be forged.

Lender Processing shut down DocX in February 2010. But the parent company is still under scrutiny for its
much larger business of providing payment processing software systems to a vast majority of mortgage
servicers. Indeed, Lender Processing was among the 12 financial institutions that consented to change
their mortgage processing and foreclosure practices last week after receiving cease and desist orders from

federal banking regulators.

Lender Processing’s two biggest bank customers are Wells Fargo and JPMorgan Chase. Neither bank

would comment.

Ms. Kersch, the spokeswoman for Lender Processing, said: “The consent order does not make any findings of fact

or conclusions of wrongdoing, nor does L.P.S. admit any fault or liability.”

Returning to the Wilson case: Their mortgage servicing woes began in the fall of 2007, after they filed
for bankruptcy protection. The court had approved their mortgage payment plan and they began

submitting monthly checks as instructed.

The first problem arose when the Lender Processing software was not updated to reflect that the Wilsons
were operating under a payment plan approved by a bankruptcy court. Then, the couple’s checks were not posted

to their account by a lawyer for their lender, who inexplicably held onto the checks.

So Lender Processing’s automated system started the foreclosure process on behalf of the Wilsons’ lender,
even though the couple had made all their necessary payments. A robo-signer from DocX arrived on the
scene, legally attesting to the Wilsons’ purported delinquency, because Lender Processing’s system did not

reflect that the Wilsons’ checks were sitting, uncashed, with their bank’s lawyer.

Luckily, a lawyer for the Wilsons battled back, documenting to the bankruptcy court that the couple were in

fact current on their mortgage. Ms. Magner was the judge overseeing this messy chain of events.
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Officials at Lender Processing say that the Wilson case is an anomaly and that the document execution process
that occurred in the case “is no longer provided” by the company, a reference to the robo-signing practices at
DocX. In a statement, Ms. Kersch, the Lender Processing spokeswoman, said that mortgage servicers and
their lawyers were using Lender Processing’s systems in foreclosures and bankruptcies they were

overseeing. “Neither L.P.S.’s staff nor its technology make decisions regarding the foreclosure process,” she added.

Ms. Kersch is right. The company’s systems let banks servicing home loans dictate when fees are
automatically charged, for example, how payments are applied to borrowers’ accounts and when actions,

like foreclosure appraisals, are prompted.

But how some banks have deployed the Lender Processing systems disturbs Ms. Magner, according to opinions
she has written in other cases. In the Wilson ruling, she cites other problematic cases she has overseen where

banks servicing borrowers’ loans used Lender Processing systems improperly.

In one case, Ms. Magner said, she discovered “a highly automated software package owned by L.P.S.” to
administer loans that “was programmed to apply payments contrary to the terms of the notes and mortgages.”
Such terms typically require that a loan administrator apply payments first to real estate taxes, principle

and interest, then to other things like late fees or default charges. But in one case before Ms. Magner, the

bank applied payments first to late fees and property inspection charges.

In another case, Ms. Magner concluded that Wells Fargo had made “errors in the methodology for fees and

costs posted to a debtor’s account” using a Lender Processing system.

The L.P.S. spokeswoman said that because the company was not a named party in the other cases cited by

the judge, it was unable to comment on Ms. Magner’s references to the other cases.

THE use of a robo-signer in the Wilson matter seemed to be the last straw for Ms. Magner. In sanctioning
Lender Processing, she wrote: “The fraud perpetrated on the court, debtors and trustee would be shocking if

this court had less experience concerning the conduct of mortgage services.”

She added: “Serious problems persist in mortgage loan administration. But for the dogged determination of
the United States Trustee’s office and debtors’ counsel, these issues would not come to light and countless

debtors would suffer.”

For those who argue that servicing errors encountered by troubled borrowers are rare mistakes, Ms.

Magner’s rulings should be required reading. “The deference afforded the lending community has resulted in

http://www.nytimes.com/2011/04/17/business/17...0F579B9D2585E60599B9D9&scp=1&pagewanted=print (3 of 4) [4/18/2011 9:40:37 AM]


http://topics.nytimes.com/your-money/planning/estate-planning/index.html?inline=nyt-classifier

A Grasp of Foreclosures That Eludes Regulators - NYTimes.com

an abuse of trust,” she wrote in the Wilson ruling.

Truer words were never spoken.

1 More in Business Day (1 of 29 articles)

S.&P. Lowers Outlook for U.S.,
Sending Stocks Down

Read More »

H3do

Thank you for visiting NYTimes.com

We hope you’ve enjoyed your 20 free articles this month.

As you may already know, we are now charging for unlimited access
to our content. You can come back next month for another 20 free
articles or choose unlimited access with a Digital Subscription and
continue to enjoy the world’s best journalism, anytime, anywhere
and on any device. Subscribing is quick and easy.

To keep reading, sign up today.

. Get Unlimited Access »

If you're a home delivery subscriber and need to link your account, start here. El]f -ch ﬂﬂl’k Eimc.ﬁ
. . o HYTIMES.COM
Already a Subscriber? Log in here.

http://www.nytimes.com/2011/04/17/business/17...0F579B9D2585E60599B9D9&scp=1&pagewanted=print (4 of 4) [4/18/2011 9:40:37 AM]


http://www.nytimes.com/2011/04/19/business/19markets.html?src=un&feedurl=http%3A%2F%2Fjson8.nytimes.com%2Fpages%2Fbusiness%2Findex.jsonp
http://www.nytimes.com/2011/04/19/business/19markets.html?src=un&feedurl=http%3A%2F%2Fjson8.nytimes.com%2Fpages%2Fbusiness%2Findex.jsonp
http://www.nytimes.com/2011/04/19/business/19markets.html?src=un&feedurl=http%3A%2F%2Fjson8.nytimes.com%2Fpages%2Fbusiness%2Findex.jsonp
http://www.nytimes.com/adx/bin/adx_click.html?type=goto&opzn&page=gateway.nytimes.com&pos=Gateway&sn2=6729b1ee/c630fc87&sn1=69f9c49e/c9b16507&camp=global_launch_gateway_loggedout_ab_test_37X39&ad=web_gateway_web_gateway_032811_loggedout_040411&goto=http%3A%2F%2Fwww%2Enytimes%2Ecom%2Fsubscriptions%2FMultiproduct%2Flp5558%2Ehtml%3Fadxc%3D159170%26adxa%3D262429%26page%3Dgateway.nytimes.com%26pos%3DGateway%26campaignId%3D37X39%26wtoeid%3Dgw2_r3_exp1_
http://www.nytimes.com/adx/bin/adx_click.html?type=goto&opzn&page=gateway.nytimes.com&pos=Gateway&sn2=6729b1ee/c630fc87&sn1=8d519b7a/7b89a0e6&camp=global_launch_gateway_loggedout_ab_test_37X39&ad=web_gateway_web_gateway_032811_loggedout_040411&goto=https%3A%2F%2Fmyaccount%2Enytimes%2Ecom%2Flink%2Fhomedelivery%3Fwtoeid%3Dgw2_r3_exp1_
http://www.nytimes.com/adx/bin/adx_click.html?type=goto&opzn&page=gateway.nytimes.com&pos=Gateway&sn2=6729b1ee/c630fc87&sn1=8d519b7a/7b89a0e6&camp=global_launch_gateway_loggedout_ab_test_37X39&ad=web_gateway_web_gateway_032811_loggedout_040411&goto=https%3A%2F%2Fmyaccount%2Enytimes%2Ecom%2Fauth%2Flogin

	nytimes.com
	A Grasp of Foreclosures That Eludes Regulators - NYTimes.com


